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Details

	Date
	


Parties

	Name
	Commercial Vehicle Group 

	Short form name
	CVG

	Notice details
	[No.599, Huibao Road, Waigang, Jiading District, Shanghai,  201806 P.R.China]

	
	Attention  


	Name
	 [Airlop (Beijing) Automotive Technology Co., Ltd]

	Short form name
	Airlop

	Notice details
	[804-1-101, Nanyan Rd, Liucun Town, Changping Dist, Beijing, 102204
P.R.China]

	
	Attention


Background

A The parties wish to have discussions with a view of entering into an arrangement for the Supplier to provide seating components and assemblies as required by CVG ("Product").

B The parties acknowledge that CVG will provide information to the Supplier to facilitate and assist the discussions.

C The Supplier agrees to keep confidential all information disclosed to it by CVG in accordance with the terms and conditions of this agreement.

Agreed terms

1. Defined terms & interpretation

1.1 Defined terms

In this agreement

Business Day means:

(a) for receiving a notice under clause 8, a day that is not a Saturday, Sunday, public holiday or bank holiday in the place where the notice is sent;

(b) for all other purposes, a day that is not a Saturday, Sunday, bank holiday or public holiday in the People's Republic of China.

Business Hours means from 9.00am to 5.00pm on a Business Day.

Confidential Information means all confidential information, whether or not in material form, including, but not limited to:

(a) all information disclosed by CVG or on behalf of CVG with CVG's written consent to the Supplier;

(b) the fact that CVG and the Supplier will have or are having discussions;

(c) all databases, source codes, methodologies, manuals, artwork, advertising manuals, financial, accounting, marketing and technical information, technology, operating procedures, contracts, reports, records prepared by or on behalf of CVG, which is not in the public domain;

(d) all notes and reports incorporating or derived from the information referred to in paragraphs (a) to (c); and

(e) all copies of the information, notes and reports referred to in paragraphs (a) to (d).

Information means Confidential Information and Intellectual Property.

Intellectual Property means all intellectual property and proprietary rights (whether registered or unregistered) of CVG including:

(a) business names;

(b) trade or service marks;

(c) any right to have information kept confidential; 

(d) patents, patent applications, rights in circuit layouts, drawings, discoveries, inventions, improvements, trade secrets, technical data, formulae, computer programs, data bases, specification, technology and know-how, logos, registered and unregistered designs, design rights, copyright and similar industrial and intellectual property rights; and

(e) any application or right to apply for registration of any of those rights referred to in paragraph (d);

1.2 Interpretation

In this agreement, except where the context otherwise requires:

(a) the singular includes the plural and vice versa, and a gender includes other genders;

(b) another grammatical form of a defined word or expression has a corresponding meaning;

(c) a reference to a clause, paragraph, schedule or annexure is to a clause or paragraph of, or schedule or annexure to, this agreement, and a reference to this agreement includes any schedule or annexure; 

(d) a reference to a document or instrument includes the document or instrument as novated, altered, supplemented or replaced from time to time;

(e) a reference to RMB is to the Chinese currency;

(f) a reference to a party is to a party to this agreement, and a reference to a party to a document includes the party's executors, administrators, successors and permitted assigns and substitutes;

(g) a reference to a person includes a natural person, partnership, body corporate, association, governmental or local authority or agency or other entity; 

(h) a reference to a statute, ordinance, code or other law includes regulations and other instruments under it and consolidations, amendments, re‑enactments or replacements of any of them;

(i) the meaning of general words is not limited by specific examples introduced by including, for example or similar expressions;

(j) any agreement, representation, warranty or indemnity by two or more parties (including where two or more persons are included in the same defined term) binds them jointly and severally; 

(k) any agreement, representation, warranty or indemnity in favour of two or more parties (including where two or more persons are included in the same defined term) is for the benefit of them jointly and severally;

(l) a rule of construction does not apply to the disadvantage of a party because the party was responsible for the preparation of this agreement or any part of it; and 

(m) if a day on or by which an obligation must be performed or an event must occur is not a Business Day, the obligation must be performed or the event must occur on or by the next Business Day.

1.3 Headings

Headings are for ease of reference only and do not affect interpretation.

2. Disclosure and use of Information

2.1 Use of Information
In consideration of CVG disclosing the Information to the Supplier and participating in discussions, the Supplier agrees:
(a) to use all the Information solely for the purpose of the discussions with CVG;

(b) to keep confidential all the Information (subject to disclosure permitted under clause 2.2);
(c) not to use the Information to manufacture, assemble or sell the Product without written consent of CVG; and

(d) to comply with the terms of this agreement.

2.2 Disclosure of the Information

(a) The Parties shall at all times during and after expiration of the term of this Agreement:
keep confidential and will not disclose to any other person, the Information, the terms of this Agreement except where:

(i) such disclosure is required by any law or stock exchange listing requirement;

(ii) the information, data or documents are in the public domain other than as a result of unauthorised disclosure under this Agreement;

(iii) it is disclosed to the legal counsel, accountants or other professional advisers in order to obtain professional advice, provided that such advisers will comply with the confidential obligations set out in this clause; or
(iv) the disclosure is otherwise permitted under this Agreement.

(b) the Supplier may disclose the Information only to those of its officers, employees or advisers who:
(i) have a need to know (and only to the extent that each has a need to know);

(ii) are aware that the Information must be kept confidential;

(iii) have agreed in writing with the Supplier to comply with the terms of this agreement as if the officer or employee adviser were a party to this agreement; and

(iv) have been approved in writing by CVG.

2.3 the Supplier's obligations

the Supplier must, at its expense:
(a) ensure that each officer, employee and adviser to whom the Information has been disclosed under clause 2.2 signs and at all times complies with the Confidentiality Undertaking as attached in Schedule 1;

(b) notify CVG immediately if it becomes aware of a suspected or actual breach of a Confidentiality Undertaking;

(c) immediately give notice in writing to CVG on becoming aware of any infringement or suspected or threatened infringement of any of the Information.  CVG shall decide in its absolute discretion whether and what steps should be taken to prevent or terminate such infringement, including institution of legal proceedings where necessary.  The Supplier agrees, at the expense of CVG to provide such reasonable assistance to CVG in trials, suits and other actions against infringements of the Information as CVG may require.  CVG shall have sole control over and shall conduct any such actions;

(d) immediately take all steps to prevent or stop the suspected or actual breach; and
(e) comply with any direction issued by CVG from time to time regarding enforcement of Confidentiality Undertaking (including but not limited to, starting, conducting and settling enforcement proceedings).
3. Security and Control

3.1 Security and control

the Supplier must:
(a) establish and maintain effective security measures to safeguard the Information from access or use not authorised under this agreement;

(b) keep the Information under the Supplier's control; and

(c) immediately notify CVG of any suspected or actual unauthorised use, copying or disclosure of the Information.

3.2 Assistance with proceedings

the Supplier must provide assistance reasonably requested by CVG in relation to any proceedings CVG may take against any person for unauthorised use, copying or disclosure of the Information.
4. Disclaimer and exclusion of liability

the Supplier acknowledges that:

(a) CVG makes no representations or warranties as to the accuracy or completeness of the the Information or any other information disclosed to the Supplier by CVG (the CVG Information); and

(b) CVG disclaims and excludes all liability for all claims, expenses, losses, damages and costs the Supplier may incur as a result of the CVG Information being inaccurate or incomplete in any way for any reason.

5. Acknowledgment and indemnity

5.1 Acknowledgment

The Supplier acknowledges that it is aware that any breach of this agreement will result in CVG suffering damage.

The Supplier acknowledges that in no circumstances shall the Supplier contact, attempt to contact or make any approaches whatsoever to any customer of CVG in respect of the Product unless with written approval of CVG.  The Supplier shall not in any way interfere with, subvert or otherwise reduce the effectiveness of the business or contractual relations between CVG and its customers for the Product.
5.2 Indemnity

The Supplier indemnifies CVG against all losses, damages, expenses including legal costs that CVG may reasonably sustain or incur as a result, whether directly or indirectly, of any breach by the Supplier of this agreement.
Where the value of actual losses, damages, expenses sustained by CVG could not be verified and calculated correctly according to the circumstance at that time, the Supplier shall pay a compensational penalty of RMB80,000,000. 
6. Intellectual property rights

The parties acknowledge that this agreement does not transfer any interest in any Intellectual Property.

CVG may at its cost apply for a patent of any part of the Information which CVG wishes to be patented and CVG will be the owner of any patent so obtained.

In no circumstances shall the Supplier whether directly or indirectly oppose or assist any third party to oppose the grant of letters patent, design rights protection or any other form of the Information protection or registration which may be sought by CVG or any person nominated by CVG in relation to any part of the Information.  In no circumstances shall the Supplier dispute directly or indirectly or assist any third party to dispute the validity of any existing Information protection or registration (including any patent rights) in respect of any part of the Information.
7. Termination

7.1 Termination

CVG may terminate this agreement at any time with immediate effect by giving written notice to the Supplier.
7.2 Action on termination

On termination of this agreement the Supplier's right to use the Information ceases and the Supplier must immediately, at CVG's option:
(a) return to CVG;

(b) destroy and certify in writing to CVG the destruction of; or

(c) destroy and permit CVG to witness the destruction of

all the Information in the Supplier's possession or control.

7.3 Accrued rights & remedies

Termination of this agreement does not affect any accrued rights or remedies CVG may have.
8. Notices

8.1 Service of notices

A notice, demand, consent, approval or communication under this Agreement (Notice) must be:

(a) in writing, in both English and Chinese, and signed by a person duly authorised by the sender; and

(b) hand delivered or sent by prepaid post or facsimile to the recipient's address for Notices specified in the Details, or as varied by any Notice given by the recipient to the sender.

8.2 Effective on receipt

A Notice given in accordance with clause 8.1 takes effect when taken to be received (or at a later time specified in it), and is taken to be received:

(a) if hand delivered, on delivery;

(b) if sent by prepaid post, on the third Business Day after the date of posting if posted within the same country or on the tenth Business Day after the date of posting if posted overseas;

(c) if sent by facsimile, when the sender’s facsimile system generates a message confirming successful transmission of the entire Notice unless, within eight Business Hours after the transmission, the recipient informs the sender that it has not received the entire Notice,

but if the delivery, receipt or transmission is not on a Business Day or is after 5.00pm on a Business Day, the Notice is taken to be received at 9.00am on the next Business Day.

9. Miscellaneous

9.1 Alterations and assignment
This agreement may be altered or assigned only in writing signed by each party.

9.2 Survival

Any indemnity or any obligation of confidence under this agreement is independent and survives termination of this agreement. Any other terms by its nature intended to survive termination of this agreement survives termination of this agreement.

9.3 Entire agreement

This agreement constitutes the entire agreement between the parties in connection with its subject matter and supersedes all previous agreements or understandings between the parties in connection with its subject matter.

9.4 Severability

A provision or part of a provision of this agreement that is illegal or unenforceable may be severed from this agreement and the remaining provisions or parts of the provision of this agreement continue in force.

9.5 Resolution of disputes

(a) Dispute resolution

In the event a dispute arises in connection with the interpretation or implementation of this Agreement, the Parties shall attempt in the first instance to resolve such dispute through friendly consultations. If the dispute is not resolved in this manner within thirty (30) days after the commencement of discussions then any Party may submit the dispute for arbitration to the Hong Kong International Arbitration Centre (HKIAC) in Hong Kong in accordance with the provisions of UNCITRAL Arbitration Rules as at present in force at the date of this Agreement.

(b) Conduct of Arbitration 

(i) The arbitrators shall refer to the English version of this Agreement;

(ii) All proceedings in the arbitration shall be conducted in English; and

(iii) There shall be three (3) arbitrators all of whom shall be fluent in English. Each of the applicant and respondent shall select one (1) arbitrator. The third arbitrator shall be appointed by the Secretary-General of HKIAC and shall serve as the chairman of the panel.

(c) Arbitration award 

The arbitration award shall be final and binding on the Parties, and the Parties agree to be bound thereby and to act accordingly.

(d) Costs of arbitration

The costs of arbitration shall be borne by the losing Party, unless otherwise determined by the arbitration award.

(e) Performance obligations

When any dispute occurs and when any dispute is under arbitration, except for the matters under dispute the Parties shall continue to fulfil their remaining respective obligations under this Agreement.

9.6 Governing law 

This agreement, and all questions concerning its performance, validity, and interpretation shall be governed by the published law of the People's Republic of China.

9.7 Language

This agreement is written in English and Chinese.  Both the Chinese and English versions have the same legal effect.  

Schedule 1  – Confidentiality Undertaking
To:
[Airlop (Beijing) Automotive Technology Co., Ltd] ("Supplier")
I am aware that the Confidential Information and Intellectual Property as defined in the Confidentiality Agreement between Commercial Vehicle Group ("CVG") and the Supplier and information of a valuable or confidential nature concerning the process of manufacture, specification and use of the Product and the proprietary rights in respect of which are owned by CVG are or have been disclosed to the Supplier.  I undertake that any such information disclosed to me in the course of my duties or services to the Supplier will not be further disclosed to any other persons and will not be used by me in any manner otherwise than in accordance with the discharge of my duties or provision of services to the Supplier.  This obligation of confidentiality will continue to apply to me after determination of my engagement with the Supplier and will only cease when the relevant information has ceased to be confidential, otherwise than as a result of improper use or disclosure. 

……………………………………

Name:

Date:

Signing page

EXECUTED as an agreement.

	SIGNED for and on behalf of Commercial Vehicle Group

	)

)

)
	

	..............................................................……..

Signature of  authorised representative

Liz Zuo
..............................................................……..

Name of authorised representative (print)


	
	..............................................................……..

Signature of authorised representative

..............................................................……..

Name of authorised representative (print)




	SIGNED for and on behalf of [Airlop (Beijing) Automotive Technology Co., Ltd]
By


	)

)

)

)

)
	

	..............................................................……..

signature of authorised representative

..............................................................……..

Name of authorised representative (print)


	
	..............................................................……..

signature of authorised representative

..............................................................……..

Name of authorised representative (print)




	MinterEllison
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